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The Assistant Commissioner, CGST Division-IV, Ahmedabad North

ti' 314"1C"lcBc1f cpl~ .-qci" 'CJ'fil Name & Address

1. Appellant
Dharmendrakumar Maganlal Detroja,Shop No. 3, Ashwc;1megh lndus~rial Estate,Opp. M.N.
Desai Petrol Pump, Sarkhej-Bavla Highway,Changodar, Ahmedabad --38221 O

2. Respondent .
. The Assistant Commissioner, CGST Division-IV, Ahmedabad North,2nd Floor,
Gokuldham Arcade, Sarkhej-Sanand Road, Ahmedabad.-382210

-~ anf r 374la mgr sriahs 3gra aar at as sa mer a uR zunRerfa
ft aa; +Ty al 3rf@eat at 3la zu "TffflffUf 3ITTfG1" ~-~ x-fep"ffi" "g I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

qra #var qr grhrwr mar
Revision application to Government of India :

() ati Gali zyea 3rf@fr, 1994 #t ear ru Rt4 sag Tg mrai aR i q@a
tITTT cITT 'Blf-tITTT qer gga # siafa greru 3ITTfG1" 3=ltfR" ~. ·~ xi'<!cBN, fcrccr
½?!IC"lll , m f@arr, a)ft #ifGra, fa tu aa, ir rf, ={ fact : 110001 'cBT ct!- \JfRI°
Reg [
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,

· Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub:-secti~:m (1) of Section-35 ibid:

·(ii) "llfq 1iTC"1' ct!- fflmm i sra 'ft srR cBlx-?311~ ir fcITT:fr ~0-sii11x m 3lrll" cBl'<!-?311~ B
qr fat osrm aw quernma urd gyf, u f@st martzn averark
cffi fcITT:fl cB I gar zu fa8t usrm at 1iTC"1' t ufaszur #hr g& st I

(ii) In case of any loss of goods where the loss occur. in transit from a factory to a
warehouse or to another facto.ry or from one warehouse to another during the course of
processing _of the goods in a warehouse ~~~· hether in a factory or in a warehouse.

rdas f@Rt zg zur var
ar zca # fNc cf>~ #.



(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(~) ~~ cBT :f1GR fag R@at mnd a ais (urea u qzr at) frm@ fcpm .-rrm l=J@" "ITT I

(B) In case of goods exported outside India export to Nepal · or Bhutan; without
payment of duty.

3ITffl,~ctr~~ cB' :fIBR cB' fuq w~~ 1=jR:f ·ctr «{&st h arr sit gr
arr gifugafa mgr, sat arr ufa at x=rn:r w zur ar j fa sf@fa (i2) 198
'cTRT 109 ~~~ i-rq "ITT I ·

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final.
products under the provisions of this Act or the Rules made there under and such

· order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) 4 snra zgca (r@ta) Rum1a), 2001 cB' frr<:r:r 9 cB' 3RfTITf Fc!A~l5c >fCl?f ~ ~-8 -q Gl"
4Reif #, hf oner 4Ra am?rh fa#a #hma fl per-sm?gr vi or4qt an2 at
"cIT-Gl" m=a-m cB" Tr7 fra 3m4a ft utar afg1arr Tar z. qr ,gfhf # 3RfTITf 'cTRT ,
35-~ -q frrmfur• i:t'r cB' :f@Ff cB' ~ cB' 'ffil?:f €tr-6 arr at 4fa ft z)ft arfegI ·

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central) Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and ·
shall be accompanied by two copies each of the 010 and Order-In-Appeal. .It
should also be accompanjed by a copy of TR-6 Challan· evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, underMajor
Head of Account.

(2) · ff@au 3mar arr uj icaa g car q) zq sua a "ITT "ill ~ 200/- ffi :f.TGR.
ctr~ 3tR~~~~~~~"ITT "ill 1000/- ctr ffi :fIBR ctr~I . .

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac. ·

#tr zyca, tu snrar zyca gi hara r9an =nraf@raw uR ar4le-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) bra snrr zyea 3tf@If, 1944 ctr 'cTRT 35-il"/35-~ cB' 3R[T@:-

Under Section 35B/ 35E of CEA; 1944 an appeal lies to :-

(a)

. .

\':lcfd~futa qRmq 2 (1) cJJ i al; 3Jar 3rarat al argt, 3r4hat a ii#tr geo,
hr sna ya vi «hara sr4«# mfe"(Pree) 1 afar ±har feat,
3H'Pi&IE!lq if 2nd mm, isl§J-11 cil ifcR,JRRcfT ,PR£.lx.-f I~ F!.,'3it?J.-J&lisll Ct -380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadrupliqate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10 Bf.~re amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to ~.§o/!tl-Jl, ave 50 Lac respectively in the forms %$$, <a

f;r' ~ .,, '-'

18 ~~ .
w "'~ ,,-.,,, ~i, ·3 se.

"o 4o"



-i:,

of crossed bank draft in favour of Asstt. Registar of a branch of any1 nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench ofthe Tribunal is situated.

(3) z4fa z skr i a{ q om?vii arr sh & a vata per air a IB-q tifR:r cpf 'T@Ff
vja air fu st a1Ry gr er at ±ha gy sf fa far urdl arf a ah cB" IB-q
Jeniferf rat#tr nrznf@aural vs fa znbrr al al va am4aa fhzn uar ?[
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) urn1au zye srfe,fr 197o zrnr igit@a at argf--t cB" 3fwfcr frr<crffm fcnq ~ '3cRf
smr2ear zur pc 3mr?gr zrenRenf ffu 5mf@ran a 3001 ,@) 4t v uf i:rx xri.6.50 tm"
cpl rlll.QIC'l-4·~~~~~1

One copy of application or 0.1.0. as the case may be, and the order of. the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee f.ct, 1975 as amended.

(5) za sit via@ mi at fjaur no4 a frii al sit «ft ear araff f0at 'GITill % uTI"
ail gyc, tr Ira yes vi hara arft4la rnf@rawr (arzuffqf@) fr, 1982
Re ht

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) vfr yca, ta nra yea ga hara sr4))a nznf@awr (Rre), a uf ar@lat a
mm cpcfa:r T-rtrr Demand) g is (Penalty) cpf 10% ,:rcf "Gff.JT q5x,=fT~% 1 'ITTffiW,
sf@raoa qfwaro lsvu & !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

#la3neasj@arab 3iaifa, fretelacr 6tir(Duty Demanded)
(i) tsection) °&6" 11DW GQCfRmffiHTr-<f;
(ii) furrrneaa@z}fezs67fr,
(iii) ~wl%c~~f.:r[n:r 6~~~ffl.

> uqasa r«if srfhea iiuzkqasarr a»l germ ii, srf atRa« alhfgqfaa
far·ma.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to· be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

· CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount oferroneous Cenvat Credit taken;

' (iii) amount payable under Rule 6 of the Cenvat Credit Rules. ,
<ran?r#R srflr nRraurharwi zyea srrar yesuaus Raf@at atii fgIyea
w 10% W"ffiFl 1R &h- \iJlIThae ausRaif@a slaszus 1ogaru ctlt ijff~~I

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded wh,ere duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."

1!ci

/:;r'
8,~
~,,, ; :.:./



F.No. GAPPL/COM/STP/3230/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Dharmendrakumar Maganlal Detroja, Shop

No. 3, Ashwamegh Industrial Estate, Opp. M.N. Desai Petrol Pump, Sarkhej-Bavla Highway,

Changodar, Ahmedabad - 382210 (hereinafter referred to as "the appellant") against Order

in-Original No. 61/AC/D/2021-22/KMV dated 31.03.2022 (hereinafter referred to as "the

impugned order) passed by The Assistant Commissioner, CGST Division-IV, Ahmedabad

North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax

Registration No. AFTPD0475NSD00I. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that the

appellant has not filed ST-3 returns despite being the service turnover as shown in ITR for the

FY 2015-16. The appellant shown amount of Rs. 30,05,093/- as value of service in the ITR

for the FY 2015-16. The appellant were called upon to submit clarification for non-filing of

ST-3 return and to submit supporting documents, for the said period. However, the appellant

had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/27

87/Dharmendra/2020-21/TPD/R dated 24.12.2020 demanding Service Tax amounting to Rs.

4,35,738/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1), Section 77(2) and Section

78 of the Finance Act, 1994. The SCN also proposed recovery of un-quantified amount of

Service Tax for the period FY 2016-17 & FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 4,35,738/- was

confirmed under proviso to Sub-Section (I) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further

(i) Penalty of Rs. 4,35,738/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(1 )c) of the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on 279 • an application for

condonation of delay.
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F.NO. GAPPL/COM/STP/3230/2023-Appeal

4. On going through the appeal memorandum, I find that the impugned order was issued

on 31.03.2022 and the same was received by the appellant on 12.10.2022. The present appeal,

in terms of Section 85 of the Finance Act, 1994, was filed on 27.04.2023, i.e. 136 days late

from the last date of filing the appeal. The appellant in their application of condonation of

delay inter alia stated that the appeal not filed in due time limit as the data for the FY 2014-15

has been corrupt in the computer and the concerned accountant has also medical emergency

during that time.

5. I is observed that the relevant Section 85 of the Finance Act, 1994, provides that the

appeal should be filed within a period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Further, under the proviso appended to sub-section

(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the

delay or to allow the filing of an appeal within a further period ofone month thereafter, if he

is satisfied that the appellant was prevented by sufficient cause from presenting the appeal

with in the period of two months. Relevant text of Section 85 is reproduced below:

"SECTION85. Appeals to the Commissioner ofCentral Excise (Appeals).-

(]) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner of Central Excise or Commissioner of
Central Excise may appeal to the Commissioner ofCentral Excise (Appeals).

(2) Every appeal shall be in the prescribedform and shall be verified in the prescribed
Imanner.

(3) An appeal shall be presented within three months from the date of receipt of the
decision or order of such adjudicating authority, relating to service tax, interest or
penalty under this Chapter, made before the date on which the Finance Bill, 2012,
receives the assent ofthe President:

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid period ofthree months, allow it to be presented within afurther period ofthree
months.

(3A) An appeal shall be presented within two -months from the date of receipt of the
decision or order of such adjudicating authority, made on and after the Finance Bill,
2012 receives the assent of the President, relating to service tax, interest or penalty
under this Chapter :

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cau .a= ' the appeal within the
aforesaid period of two months, allow it to furtherperiod of one
month,"

5



F.No. GAPPL/COM/STP/3230/2023-Appeal

5.1 I find that in terms of Section 85, the limitation period of two months for filing the

appeal in the present cases starts from 12.10.2022 and the appellant were required to file the

appeal on or before 12.12.2022. However, the appeal was filed on 27.04.2023, i.e. 136 days

late from the last date of filing the appeal, which is beyond the period of one month which the

Commissioner (Appeals) may condone. Therefore, I reject the said appeal considering Section

85 (3A) of the Finance Act, 1994, as I have no jurisdiction to condone the delay beyond the

condonable period of one month.

6. In view of the above discussion and well settled law, without expressing any opinion on

the merits of the case, I reject the appeal filed by the appellant on the grounds of
limitation.

The appeal filed by the appellant stands disposed of in above terms.

$0"at>
(Shiv Pratap Singh)

Commissioner (Appeals)

Attested

(R.iiyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST
To,
M/s. Dharmendrakumar Maganlal Detroja
Shop No. 3, Ashwamegh Industrial Estate,
Opp. M.N. Desai Petrol Pump, Sarkhej-Bavla Highway,
Changodar, Ahmedabad - 382210

The Assistant Commissioner,
CGST Division-IV,
Ahmedabad North

Date: 25.0&.2023

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST Division-IV, Ahmedabad North
4) The Assistant Commissioner (H S stem), CGST, Ahmedabad North

(for uploading the OIA)
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