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) IeTehal BT < U9 TdT Name & Address

1. Appellant
Dharmendrakumar-Maganlal Detroja,Shop No. 3, Ashwamegh Industrial Estate,Opp. M.N.
Desai Petrol Pump, Sarkhej-Bavla nghway,Changodar Ahmedabad -382210

2. Respondent
- The Assistant Commissioner, CGST Division- lV Ahmedabad North,2nd Floor,
Gokuldham Arcade, Sarkhej-Sanand Road, Ahmedabad-382210 '
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision applioation lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
* Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i)  -In case of any loss of goods where the loss occur.in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether ina faotory or in a warehouse.




(c)

(1)

(2)

In case of rebate of duty of excise on goods exported to any countfy or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutén-;:':wit'hout
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Credit of any duty allowed to be utilized towards joayment of excise duty on final
products under the provisions of this Act or the Rules made there under and such

“order is passed by the Commissioner (Appeals) on or after, the date appointed

under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is- communicated and -
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challanevidencing ‘payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. o o :

'ﬁﬁﬁﬁ'Sﬂﬁﬁ’iﬁwﬁlﬁlﬁwwwmWWWW'ETHT?#@QOO/—IW'W,-

a?rﬁfrqc’:ﬁ‘\faﬁ FerT YPH TP TG ¥ AT & Al 1000/ = Y B G B G|

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac. - :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies o :-
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To the west---regionél bench of Customs, Excise & Service Tax Appeliate Tribunal
(CESTAT) at 2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.

~ in case of appeals other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10 {éal’a; ere amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac ig ; ove 50 Lac respectively in the form




(3)

(4)

of crossed bank draft in favour of Asstt. Registar of a branch of any, nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if exc;smg Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or O.L.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-| item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter :
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

-CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/3230/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Dharmendrakumar Maganlal Detroja, Shop
No. 3, Ashwamegh Induétrial Estate, Opp. M.N. Desai Petrol Pump, Sarkhej-Bavla Highway,
Changodar, Ahmedabad - 382210 (hereinafter referred to as “the appellant”) against Order-
in-Original No. 61/AC/D/2021-22/KMV dated 31.03.2022 (hereinafter referred to as “the
impugned order”) passed by The Assistant Commissioner, CGST Division-IV, Ahmedabad

North (hereinafter referred to as “the adjudicating authority™). -

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax
Registration No. AFTPDO0475NSDO001. On scrutiny of the data received from tlie Central
Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that the
appellant has not filed ST-3 returns despite being the service turnover as shown in ITR for the
FY 2015-16. The appellant shown amount of Rs. 30,05,093/- as value of service in the ITR
for the FY 2015-16. The appellant were called upon to submit clarification for non-filing of
ST-3 return and to submit supporting documents, for the said period. However, the appellant

had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. V/27-
87/Dharmendra/2020-21/TPD/R dated 24.12.2020 demanding Service Tax amounting to Rs.
4,35,738/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994, The SCN a]‘so proposed recovery of interest under Section 75 of the
Finance Act, 1994; and imposition of penalties under Section 77(1), Section 77(2) and Section
78 of the Finance Act, 1994. The SCN also proposed recovery of un-quantified amount of
Service Tax for the period FY 2016-17 & FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the
adjudicating authority wherein the demand of Service Tax amounting to Rs. 4,35,738/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015~1.6'. Further
(i) Penalty of Rs. 4,35,738/- was also imposed 01'1 the appellant under Section 78 of the
Finance Act, 1994; (ii) Penalty of Rs. 10,000/~ was imposed on the appellant under Section
77(1)(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the
appellant under Section 77(2) of the Finance Act, 1994, '

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

condonation of delay.




F.No. GAPPL/COM/STP/3230/2023-Appeal

4, On going through the appeal memorandum, I find that the impugned order was issued
on 31.03.2022 and the same was received by the appellant on 12.10.2022. The present appeal,
in terms of Section 85 of the Finance Act, 1994, was filed on 27.04.2023, i.e. 136 days late
from the last date of filing the appeal. The appellant in their application of condonation of
delay inter alia stated that the apﬁeal not filed in due time limit as the data for the FY 2014-15
has been corrupt in the computer and the concerned accountant has also medical emergency

during that time.

5. It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the
appeal should be filed within a period of 2 months from the date of receipt of the decision or
order passéd by the adjudicating authority. Further, under the proviso appended to sub-section
(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the
delay or to allow the filing of an appeal within a further period of one month thereafter, if he
is satisfied that the appellant was prevented by sufficient cause from presenting the appeal

with in the period of two months. Relevant text of Section 85 is reproduced below:

“SECTION 85. Appeals to the Commissioner of Central Excise (Appeals).—

(1) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner of Central Excise or Commissioner of
Central Excise may appeal to the Commissioner of Central Excise (Appeals).

(2) Every appeal shall be in the prescribed form and shall be verified in the prescribed
manner. ‘

(3) An appeal shall be presented within three months from the date of receipt of the
decision or -order of such adjudicating authority, relating fo service fax, interest or
penalty under this Chapter, made before the date on which the Finance Bill, 2012,
receives the assent of the President:

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid period of three months, allow it to be presented within a further period of three
months.

(34) An appeal shall be presented within two-months from the date of receipt of the
decision or order of such adjudicating authority, made on and after the Finance Bill,
2012 receives the assent of the President, relating to service tax, interest or penalty
under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from _presenting the appeal within the
aforesaid period of two months, allow it to be py M‘é&‘%" i
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5.1 1find that in terms of Section 85, the limitation period of two months for filing the
appeal in the present cases starts from 12.10.2022 and the appellant were required to file the
appeal on or before 12.12,2022. However, the appeal was filed on 27.04.2023, i.e. 136 days
late from the last date of filing the appeal, which is beyond the period of one month which the
Commissionér (Appeals) may condone. Therefore, I reject the said appeal considering Section
85 (3A) of the Finance Act, 1994, as I have no jurisdiction to condone the delay beyond the

condonable period of one month.

6. In view of the above discussion and well settled law, without expressing any opinion on
the merits of the case, I reject the appeal filed by the appellant on the grounds of

limitation.
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The appeal filed by the appellant stands disposed of in above terms.
/ﬁ‘i}ﬁ/

(Shiv Pratap Singh)
Commissioner (Appeals)

Attested Date: 2¢.0 & 2023
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To,
M/s. Dharmendrakumar Maganlal Detroja Appellant

Shop No. 3, Ashwamegh Industrial Estate,
Opp. M.N. Desai Petrol Pump, Sarkhej-Bavla Highway,
Changodar, Ahmedabad - 382210

The Assistant Commissioner, Respondent
CGST Division-IV,
Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST Division-IV, Ahmedabad North
4) The Assistant Commissioner (HQ S stem), CGST, Ahmedabad North
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